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Federal Rule of Civil Procedure 42(b) allows the separa-
tion of a civil trial into two or more components when such
a separation would promote convenience, fairness and econ-
omy. The separate components are then tried successively.
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When a case is separated into two components, such as the
separate adjudication of liability and damages in a tort ac-
tion, the procedure is referred to as "bifurcation.” This arti-
cle presents an analysis of the legal and policy implications
of trial bifurcation in product liability litigation. An analy-
sis of the information integration and group compromise
inherent in the jury decision, within the framework of ap-
plicable procedural rules, predicts that bifurcation will give
an a priort lower likelihood of a liability verdict and higher
expected damages conditional on a liability verdict, com-
pared to a unitary trial of the same case. Furthermore, the
(unconditional) expected damage award is greater for bifur-
cated trials than for unitary trials when evidence of liability
is relatively strong, while the converse is true for marginal
cases. We show that these predictions are consistent with
empirical evidence based on reported case decisions, as well
as experimental studies with simulated juries. A final sec-
tion discusses public welfare implications of policies that
would encourage increased use of trial bifurcation.

I. INTRODUCTION

Federal Rule of Civil Procedure 42(b) allows the separa-
tion of a civil trial into two or more components when such
a separation would promote convenience, avoidance of
prejudice, or expedience and economy.’ The separate com-
ponents are then tried successively. By contrast, in a uni-
tary trial, the jury hears evidence on all issues simultane-
ously before deliberating and rendering a verdict on each

' Rule 42(b) provides: "The court, in furtherance of convenience or

to avoid prejudice, or when separate trials will be conducive to expedition
and economy, may order a separate trial of any claim, cross-claim,
counterclaim, or third-party claim, or of any separate issue or of any
number of claims, cross-claims, counterclaims, third-party claims, or
issues, always preserving inviolate the right of trial by jury as described
by the Seventh Amendment to the Constitution or as given by a statute
of the United States." FED. R. Civ. P. 42(b).
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issue.” When a case is separated into two components, such
as the separate adjudication of liability and damages in a
product liability case, the procedure is referred to as "bifur-
cation."

A civil case may also be effectively bifurcated when an
issue (e.g., liability) is predetermined, leaving the remain-
ing issue (e.g., damages) to be tried. Effective bifurcation
may be achieved through a "stipulated judgment,” also
known as a consent decree. A stipulated judgment is a vol-
untary settlement of one or more issues of a case agreed
upon by the parties to a pending litigation.* The parties
may, for instance, agree on the liability of the defendant .
and proceed directly to the damages phase of the trial.’

In a bifurcated trial, issues such as liability and dam-
ages are tried in successive stages. The plaintiff has to pre-
vail in each stage in order to ultimately receive a damage
award. This may lead to considerable savings in time and
litigation expenditures. A decision on the first issue in fa-

?  Trial bifurcation under Rule 42(b), which results in one
judgment, must be distinguished from severance under Rule 21, which
results in independent trials and decisions. FED. R. C1Iv. P. 21.

®  While this article focuses on bifurcation in product liability, the
technique has been applied in areas as diverse ‘as antitrust, patent and
copyright infringement. See 9 CHARLES ALAN WRIGHT & ARTHUR MILLER,
FEDERAL PRACTICE AND PROCEDURE § 2390, at 297 & n.49 (2d ed. 1987).

¢ See, eg., 735 ILL. CoMP. STAT. ANN. 5/2-1005(d) (West 1992)
(permitting summary determination of issues before trial if no genuine
issue of material fact exists); CAL. Civ. PROC. CODE §664.6 (Deering 1999)
(controlling motion for stipulated judgment).

®  An issue may also be predetermined when a case is remanded for
trial on only the issue of damages or when the issue of liability has been
admitted without reservation. A majority of courts have held that where
liability is fully admitted by a defendant in a personal injury or wrongful
death case, leaving only damages to be decided, evidence of the
circumstances of the accident should be excluded if prejudicial. See C.C.
Marvel, Annotation, Admission of Liability as Affecting Admissibility of
Evidence as to Circumstances of Accident on Issues of Damages in a Tort
Action for Personal Injury, Wrongful Death or Property Damage, 80
ALR.24 1224 (1961). See also Fuentes v. Tucker, 187 P.2d 752 (Cal.
1947) (finding that evidence of circumstances of an accident should not
be admitted where a defendant fully and unequivocally admitted
liability).
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vor of the defendant may be dispositive of the entire trial.
Conversely, should the plaintiff prevail initially, the defen-
dant would have an incentive to settle the remaining issue.

Professors Granholm and Richards give the following
example to illustrate the cost-saving advantages of bifurca-
tion.® Suppose a plane crashes, killing all 200 passengers
on board. A unified trial of liability and damages of each
and every passenger would consume a huge amount of legal
resources, including court time. A bifurcated trial initially
on the issue of liability may eliminate the need to litigate
all or most of the damage claims of the individual passen-
gers. If the airline prevails on liability, the case ends and
with it the need to litigate damages. If, on the other hand,
the airline loses on liability, it faces a significant incentive
to settle the damages issues. Successful settlement would
eliminate the need to litigate damages. Even a partially
successful settlement (i.e., a settlement with the families of
some of the deceased passengers), would substantially re-
duce the time spent on damages litigation.

The decision to bifurcate a trial is left to the discretion of
the court and lawsuits are not routinely bifurcated. The
party moving for bifurcation has the burden of demon-
strating that at least one of the conditions of Rule 42(b),
such as furtherance of expedition and convenience, truly
applies.” Bifurcation of liability and damages is usually
denied where the evidence overlaps or the issues are other-
wise intertwined.® Furthermore, considerations of time,

¢  Jennifer M. Granholm & William J. Richards, Bifurcated Justice:
How Trial-Splitting Devices Defeat the Jury’'s Role, 26 U. ToL. L. REv.
505, 537 & n.204 (1995)..
" See JAMES WM. MOORE ET AL., MOORE'S FEDERAL PRACTICE §
42.03[1] (2d ed. 1987).
See DiMauro v. Metro. Suburban Bus Auth., 105 A.D.2d 236, 245
(N.Y. App. Div. 1984); R.E. Linder Steel Erection Co. v. Wedemeyer,
Cernik, Corrubia, Inc., 585 F. Supp. 1530 (D. Md. 1984) (denying motion
to bifurcate because same witnesses were to be used on both issues and
savings in time and expense considered speculative). See also Lis v.
Robert Packer Hosp., 579 F.2d 819, 824 (3d Cir. 1978) ("[A] routine order
of bifurcation in all negligence cases is a practice at odds with our
requirement that discretion be exercised and seems to run counter to the
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money and convenience would never outweigh a party's
paramount right to a fair and impartial trial.’ In Hosie v.
Chicago and North Western Railway Co.,"”° for instance, bi-
furcation was denied because the issues of liability and
damages were interdependent. Liability depended on
whether an explosion was caused by a flame from static
electricity near the floor or from the pilot light of a gas
stove. Proof of damages included evidence of the location of
burns to the plaintiff, which happened to be relevant to li-
ability as well.

This article presents (i) a theory of the effect of bifur-
cated litigation on liability verdicts and damage awards in
product liability litigation, and (ii) an analysis of the legal
and public welfare implications of policies that would en-
courage the increased use of trial bifurcation.

The theory of bifurcation relies on the fact that the civil
jury, which reflects society's diverse viewpoints, will often
not be unanimous on the issue of liability at the onset of
deliberations. Conflicts in group decisionmaking are usu-
ally resolved through compromise. However, the liability
decision is a binary variable and does not leave room for
compromise short of asking the compromising party to en-
tirely abandon her opinion on defendant's liability. The size
of the damage award, however, varies along a continuum
and is often used by civil juries as a mechanism to reach a
compromise agreement.

In a unitary trial, where liability and damages are de-
cided simultaneously, the size of the damage award can be
used as a bargaining mechanism to resolve conflicting li-
ability convictions among jury members, thus avoiding a
hung jury. Jurors who favor acquittal typically compromise
by agreeing to impose liability, but in exchange for a reduc-

intention of the rule drafters."); Response of Carolina, Inc. v. Leasco

Response, Inc., 537 F.2d 1307, 1323-24 (5th Cir. 1976); Swofford v. B &

W, Inc., 336 F.2d 406, 415 (5th Cir. 1964); CHARLES ALAN WRIGHT &

ARTHUR MILLER, FEDERAL PRACTICE AND PROCEDURE § 2388 (2d ed. 1971).
®  See Beauchamp v. Russell, 547 F. Supp. 1191, 1199 (N.D. Ga.

1982); Martin v. Bell Helicopter Co., 85 F.R.D. 654, 658 (D. Colo. 1980).
282 F.2d 639 (7th Cir. 1960).
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tion in damages. In a bifurcated trial, this mechanism of
compromise is not available, mainly because most pro-
plaintiff liability verdicts are followed by a negotiated set-
tlement of damages between the parties.

Under bifurcation, the minority faction would have to
cede to the majority to avoid a hung jury. The result is an
"all-or-nothing" verdict where plaintiff would be fully com-
pensated if a majority were in favor of imposing liability,
but would get zero otherwise. In a unitary trial the defen-
dant would pay some damages, even if only a minority of
jurors were in favor of imposing liability. This explains, for
instance, why we observe trials where the jury finds the
defendant liable, yet awards only a nominal sum in dam-
ages (e.g., a token amount of $1). Following Professor Kal-
ven, we refer to this compromise mechanism as "vicarious
settlement."

If the jury were unanimous, bifurcation would not make
a difference in the damage award. It makes a substantial
difference when the jury is initially split on liability. If, for
instance, a minority faction favored liability, a bifurcated
trial would give the plaintiff zero damages while a unitary
trial of the same case would give the plaintiff at least a
compromise award. In this case (e.g., where evidence of
liability is relatively weak and unconvincing to most ju-
rors), a unitary trial would favor the plaintiff.

If, on the other hand, a majority favored imposing li-
ability, a bifurcated trial would fully compensate the plain-
tiff, while a unitary trial would result in a compromise
amount. In this case, a bifurcated trial would favor the
plaintiff. Therefore, the expected effect of bifurcation on
the damage award depends on the distribution of juror
opinions on liability, which are in turn influenced by the
strength of evidence of a defendant's liability and the dis-
tribution of risk attitudes in the jurisdiction where the case
has been brought.

1

Harry Kalven, Jr., The Jury, the Law, and the Personal Injury
Damage Award, 19 OHIO ST. L.J. 158 (1958).
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The theory presented in the article also predicts that the
a priori likelihood of a liability verdict will be higher in a
unitary than a bifurcated trial. A bifurcated trial needs a
unanimous jury or a majority to impose liability, while even
a minority of jurors can force a liability verdict in a unitary
trial, albeit in return for a reduced damage verdict.” A
plaintiff therefore faces a lower hurdle to achieve a liability
verdict in a unitary than bifurcated trial.

Finally, the theory predicts a larger expected damage
award, conditional on a liability verdict, for a bifurcated
than a unitary trial. In the all-or-nothing culture of a bifur-
cated trial, a liability verdict results in a full damage
award. In a unitary trial, a liability verdict is sometimes
the result of a compromise, resulting in a reduced damage
award. The theoretical predictions presented in the article
are supported by empirical evidence from reported cases
and experimental studies with mock juries.

Section IT discusses (i) the legal standard of liability in
product liability litigation as an evaluation of the reason-
ableness of a risk imposed on society; (ii) the nature and
composition of the civil jury as the legal personification of
the reasonable person constitutionally mandated to evalu-
ate the risk in light of society's norms and standards; and
(iii) the process of vicarious settlement by which a diverse
jury reaches a compromise verdict. Section III presents a -
formal analysis of the effect of bifurcation on the liability
decision and damage award. Section IV analyzes the em-
pirical validity of the conclusions and predictions offered by
the theory. Section V discusses policy implications of bifur-
cated product liability litigation, in light of the analysis of
this article.

2 We assume that a unanimous verdict is required. Several states,

as well as the federal courts, require unanimous jury verdicts in civil
cases. See, e.g., H. Lee Sarokin & G. Thomas Munsterman, Recent
Innovations in Jury Trial Procedures, in VERDICT ASSESSING THE CIVIL
JURY SYSTEM 394 (Robert E. Litan ed., 1993).
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II. LIABILITY AND DAMAGES

A defendant is held liable under a negligence theory
when she imposes an unreasonable risk on society and the
materialized risk causes damage to person or property. The
reasonableness of a risk is usually judged by a civil jury
chosen to represent the diverse norms and values of the
community where the action is brought and thus should
include a diversity of risk attitudes. A jury with diverse
attitudes towards risk may disagree about the acceptability
of a particular risk and, hence, the liability of a defendant.
Such a jury often reaches an agreement on liability by com-
promising on the size of the damage award. Jury members
who favor acquittal may agree to impose liability in ex-
change for a reduced damage award. When a case is bifur-
cated, such a compromise is not possible since the liability
decision must be finalized before damages are decided.
Furthermore, most pro-plaintiff liability verdicts are fol-
lowed by negotiated settlements of damages between par-
ties.

This section discusses the principles of liability adjudica-
tion (Subsection A), the role and composition of the civil
jury (Subsection B), and the process by which a hung jury
may be avoided by reaching a compromise on liability and
damages (Subsection C).

A. Standard of Liability

Liability and damages are the principal issues in a
product liability suit. Liability is imposed on the producer
or distributor of a product when the product has been found
defective and to have been the legal cause of personal injury
or damage to property.”’ The law of product liability recog-
nizes three categories of product defectiveness. A product
may be defective due to a manufacturing defect, design de-
fect, or because of inadequate instructions or warnings

¥  RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 2

(Proposed Final Draft 1997).
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about risks inherent in the product.” The latter two cate-
gories involve judgments of the reasonableness of the in-
herent risks of the product.”

A product is defectively designed when the risk associ-
ated with some aspect of its design could have been reduced
without an unreasonable increase in cost and sacrifice of
utility.® The formalization of this principle, the so-called
risk-utility test, balances benefits and costs to society as a
whole, including the manufacturer and all consumers fore-
seeably affected, not just the litigating parties.” Factors
that should be balanced include effects of the alternative
(safer) design on production costs, product longevity, main-
tenance, repair, and aesthetics.”® The risk-utility test has
been adopted as a standard, not only by the Restatement of
Torts,” but also by courts® and academic commentators.”

¥ See RICHARD A. EpSTEIN, MODERN PRODUCTS LIABILITY Law 68-92

(1980); Baruch Fischhoff & Jon F. Merz, The Inconvenient Public:
Behavioral Research Approaches to Reducing Product Liability Risks, in
ProDUCT LIABILITY AND INNOVATION: MANAGING RISK IN AN UNCERTAIN
ENVIRONMENT 151, 174 (Janet R. Hunziker & Trevor O. Jones eds.,
1994).

5 Manufacturing defectiveness can, of course, also be analyzed in
terms of a risk-benefit tradeoff. See Fischhoff & Merz, supra note 14, at
175 ("The producer must make a tradeoff between the real costs of the
quality controls needed to avoid such manufacturing flaws and the
potential costs of injury and liability from substandard products.").

¥  Formally stated, a product is defective in design "when the
foreseeable risks of harm posed by the product could have been reduced
or avoided by the adoption of a reasonable alternative design . . . and the
omission of the alternative design renders the product not reasonably
safe." RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 2 (Proposed
Final Draft 1997).

Y David G. Owen, Toward a Proper Test for Design Defectiveness:
"Micro-Balancing” Costs and Benefits, 75 TEX L. REV. 1661, 1680 n.61
(1997).

¥  RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 2
(Proposed Final Draft 1997).

B Seeid.

#®  Cases that advocate the risk-utility test include Banks v. ICI
Americas, Inc.,, 450 S.E.2d 671 (Ga. 1994); Sperry-New Holland v.
Prestage, 617 So0.2d 248, 254-56 (Miss. 1993).
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