TECHNOLOGICAL RISK AND ISSUE
PRECLUSION: A LEGAL AND
POLICY CRITIQUE

Meiring de Villierst

This article presents a legal and policy analysis of issue preclusion
in product liability litigation. The analysis shows that application of of-
fensive collateral estoppel to preclude liability constitutes an abridge-
ment of a fundamental right, and should therefore be subject to strict
scrutiny. The major public policy interests of collateral estoppel to be
weighed in a strict scrutiny calculus are decisional consistency and judi-
cial economy. In fact, offensive collateral estoppel has an ambiguous
causal connection with decisional consistency and may actually under-
mine it. Furthermore, analysis of constitutional jurisprudence shows that
the fundamental right at issue may not be rationed or compromised to
promote a purely economic interest. Based on these considerations, the
offensive use of collateral estoppel to preclude liability does not pass the
strict scrutiny test of constitutionality. Policy implications of this analy-
sis include limitations on full faith and credit recognition and enforce-
ment of product liability judgments across state lines.

INTRODUCTION

Any technology is inherently risky. A software package may con-
tain a virus that causes a nuclear plant to malfunction; an automobile gas
tank may explode upon impact; and a drug may have adverse side effects
even while it provides the only technologically feasible cure for a
dreaded disease. The law of product liability does not require perfect
product safety, but recognizes that society’s best interests are served
when an “optimal” level of safety is achieved.! Liability for product
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University. Ph.D. (Economics), Stanford University, 1997; J.D., Stanford University, 1995. 1
am grateful to Seymour (“Sy”) Goodman, Gregory Grove, Kenneth Scott, James Sweeny,
Robert Weisberg, and the editors of the Cornell Journal of Law and Public Policy for helpful
comments and suggestions. This work was financiaily supported by the U.S. Department of
Defense and the Center for Research in Information Security and Policy (“CRISI”), at Stand-
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1 See REsTATEMENT (THIRD) oF TorTs: Propucts Liasmity § 2 (Proposed Final Draft
1997) (“Society does not benefit from products that are excessively safe . . . any more than it
benefits from products that are too risky. Society benefits most when the right, or optimal,
amount of product safety is achieved.”).
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defectiveness is imposed when the riskiness of a product exceeds a legal
standard of safety and causes personal injury or damage to property.2

Proof of defectiveness is essential to establishing liability and re-
covering damages in a product liability suit. Proving defectiveness is
often time-consuming, expensive and frequently requires expert testi-
mony.? The doctrine of offensive collateral estoppel allows a plaintiff to
avoid relitigating the issue of defectiveness if the product at issue has
been found defective in a prior action.# The rationale is that when a
defendant had a full and fair opportunity to litigate the issue of defective-
ness, it would be a waste of time and money to relitigate the identical
issue.>

Advocates of collateral estoppel argue that it promotes judicial
economy and decisional consistency. Liberal application of collateral es-
toppel in product liability, however, has been criticized for putting the
survival of entire industries at risk based on a single, possibly erroneous,
judgment.® In this article I argue that, regardless of its net economic
benefit, offensive application of collateral estoppel to preclude the issue
of defectiveness in a product liability action constitutes an abridgement
of a fundamental right, namely the Seventh Amendment right to a jury
trial. As such it should be subject to strict scrutiny.

A constitutionally ideal civil jury may disagree on a defendant’s
liability, even though all jurors hear the same evidence. The root cause
of divergent opinions among jurors is the constitutional requirement of
juror impartiality. An impartial jury is (i) unbiased, and (ii) representa-
tive of a cross-section of the community where the action is brought.” In
their refinement of the definition of “bias,” the courts have distinguished
between general and specific biases.® General biases, such as a low risk
tolerance, are constitutional if they reflect the values of the community.
Specific biases, such as a preconceived opinion of defendant’s liability,
are unconstitutional. A representative jury will therefore contain jurors
with, for instance, a diversity of risk attitudes, but no biases specific to
the case.

The diversity of risk attitudes may lead to disagreement on liability.
Relatively risk-tolerant jurors may consider a risk under litigation to be

2 See id.

3 See Tinnerholm v. Parke, Davis & Co., 411 F.2d 48, 51-53 (2d Cir. 1969) (providing a
classic example of a case dominated by expensive and time-consuming expert testimony on
both sides); see also Kurt Erlenbach, Offensive Collateral Estoppel and Products Liability:
Reasoning with the Unreasonable, 14 St. MARY’s L. J. 19, n.3 (1982).

4 See Erlenbach, supra note 3, at 20.

5 See id.

6 See id.

7 See discussion infra Part ILB.

8 See discussion infra Part ILC-D.
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“reasonable,” and find the defendant not liable. Conversely, relatively
risk averse jurors may find that the same evidence supports a verdict of
liability.

The damages verdict rendered by a constitutionally impartial jury in
a case where evidence of liability is separate from damages testimony,
can be written as asD. The factor o, which varies between zero and one,
represents the jury’s degree of disagreement. o = ] if all jurors agree to
hold defendant liable, while a value of zero corresponds to a unanimous
acquittal. The factor, a, is therefore also indirectly a measure of (i) the
defendant’s degree of culpability, (ii) the strength of evidence of liability
and (iii) society’s aggregate judgment of the reasonableness of the risk at
issue. The symbol D represents the dollar value of plaintiff’s loss, and is
a function only of damages testimony.

If plaintiff successfully invoked offensive collateral estoppel to pre-
clude liability, evidence of liability may be excluded as irrelevant, and
the jury may be instructed to presume liability and render a damages
verdict based only on damages testimony. The jury is now “unanimous”
on liability (by design), and the resulting damages award will be D, in-
stead of a fraction of D.

Bearing in mind that o would be less than one if evidence of liabil-
ity were unconvincing to at least one juror, we argue that offensive appli-
cation of collateral estoppel (forcing o to be equal to one) is an
unconstitutional invasion of a defendant’s Seventh Amendment right to a
trial by jury. Offensive collateral estoppel distorts that component of the
jury’s damages verdict that reflects society’s aggregate judgment of de-
fendant’s culpability. Forcing o = I results in a damages verdict that
reflects a higher degree of culpability than a constitutionally impartial
jury’s “true” judgment, based on (i) the evidence presented at trial, and
(ii) society’s standards of risk and safety.

A law or measure that burdens a fundamental right, such as the right
to a jury trial, is subject to strict scrutiny.® Strict scrutiny analysis
weighs the public policy interests of the challenged measure against the

9 See Regents of the Univ. of Cal. V. Bakke, 438 U.S. 265, 290-91 (1978) (applying
strict scrutiny to race-based classification scheme used in college admissions decisions); Roe
v. Wade, 410 U.S. 113, 155, 163-64 (1973) (applying strict scrutiny to law that burdened right
to privacy); Harper v. Virginia Bd. of Elections, 383 U.S. 663, 670 (1964) (stating that “where
fundamental rights and liberties are asserted under the Equal Protection Clause, classifications
which might invade or restrain them must be closely scrutinized and carefully confined”);
Reynolds v. Sims, 377 U.S. 533, 561-62 (1964) (stating that “the right to suffrage is a funda-
mental matter” and as such “must be carefully and meticulously scrutinized”); LAurence H.
TRIBE, AMERICAN CONSTITUTIONAL Law 1454 (2d ed. 1988) (“Legislative and administrative
classifications are to be strictly scrutinized and thus held unconstitutional absent a compelling
governmental justification if they distribute benefits and burdens in a manner inconsistent with
fundamental rights.”); Daniel J. Solove, Note: Faith Profaned: The Religious Freedom Resto-
ration Act and Religion in the Prisons, 106 YaLe L. J. 459, 461 (1996) (“Strict (or ‘height-
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fundamental right that it threatens. The public policy interests in collat-
eral estoppel are decisional consistency and judicial economy. I argue
that the causal connection between offensive collateral estoppel and deci-
sional consistency is ambiguous, and that estoppel actually undermines
consistency in precisely those cases where it is most likely to generate a
constitutional conflict. Furthermore, although the Supreme Court has
balanced constitutional rights against each other and against other public
policy interests, analysis of constitutional jurisprudence shows that the
Seventh Amendment right to a civil jury trial may not be rationed or
compromised for pure economic gain.!° Offensive use of collateral es-
toppel to preclude defectiveness does therefore not pass the strict scru-
tiny test of constitutionality.

This analysis has several public policy implications. A constitu-
tional limitation on issue preclusion is likely to affect the economics of
product liability litigation and impede full faith and credit recognition
and enforcement of product liability verdicts across state lines. The the-
ory relied on in the analysis also sheds new light on the judicial interpre-
tation of compromise verdicts.

Part I of this article reviews the standards of liability for product
defectiveness. Part II analyzes the properties of a constitutionally ideal
civil jury in product liability litigation. Part III discusses the process by
which the jury negotiates a liability verdict and damages figure. Part IV
discusses the principles of issue preclusion and analyzes the effect of
collateral estoppel on adjudication of liability and damages. Part V
presents a constitutional analysis of issue preclusion in product liability
litigation. Part VI discusses policy implications of the theory presented
in this article.

I. STANDARD OF LIABILITY

The law of product liability recognizes three categories of product
defectiveness. A product may be defective due to a manufacturing defect,
design defect, or because of inadequate instructions or warnings about
risks inherent in the product.! The focus of this article is on the latter
two categories, which involve judgments of the reasonableness of risks.

The so-called risk-utility test is emerging as the leading test for de-
sign defectiveness. This test considers whether the riskiness of a product
could have been reduced without an unreasonable increase in cost and

ened’) scrutiny is the most rigorous form of judicial review . . .. The court has applied strict
scrutiny to cases involving . . . laws that burden fundamental rights.”).

10 See discussion infra Part III.

11 See ResTATEMENT (THIRD) oF Torts: Probucrs LiasiLrry § 2 (Proposed Final Draft
1997). See generally RicHARD A. EpsTEIN, MODERN PropucTs LiasiLity Law (1980) (set-
ting forth a comprehensive reexamination of the law of products liability).
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sacrifice of utility. Formally stated, a product is defective in design
“when the foreseeable risks of harm posed by the product could have
been reduced or avoided by the adoption of a reasonable alternative de-
sign . . . and the omission of the alternative design renders the product
not reasonably safe.”!? The risk-utility test has been adopted as a stan-
dard, not only by the Restatement, but also by courts!®> and academic
commentators.14

The most appropriate and logical interpretation of the risk-utility
test is as a “micro-balance.”’> A micro-balance weighs the costs and
benefits of only the proposed alternative design feature, not the entire
product. If, for instance, the issue is whether an outboard motor should
be equipped with a propeller guard, the appropriate micro risk-utility test
would balance the costs and benefits resulting from adding such a guard,
not the costs and benefits of outboard motors as a whole.16

The risk-utility test balances benefits and costs to society as a
whole, including the manufacturer and all consumers foreseeably af-
fected, not just the litigating parties.!” Factors that should be balanced
include effects of the alternative (safer) design on production costs, prod-
uct longevity, maintenance, repair and aesthetics.®

As an illustration of the risk-utility test, consider the case of an au-
tomobile with a fuel tank configuration designed in such a way that a
rear-end collision might cause it to explode. Suppose the estate of a
driver killed in such an accident brings suit, claiming a defective design.
The burden is then on the plaintiff to propose an alternative design that

12 RestaTEMENT (THIRD) OF ToRTs: Propucts LiaBILiTy § 2 (Proposed Final Draft
1997).

13 See Banks v. ICI Americas, Inc., 450 S.E.2d 671, 674 (Ga. 1994) (advocating the risk-
utility test); Sperry-New Holland v. Prestage, 617 So.2d 248, 254-56 (Miss. 1993) (same).

14 See James A. Henderson & Aaron D. Twerski, Achieving Consensus on Defective
Product Design, 83 CornELL L. Rev. 867, 882-87 (1998); David G. Owen, Toward a Proper
Test for Design Defectiveness: “Micro-Balancing” Costs and Benefits, 75 Tex. L. Rev. 1661,
1661-65 (1997).

15 See Owen, supra note 14, at 1676-86; see also W. Kip Viscusi, FATAL TRADEOFFS:
PuBLic AND PRIVATE RESPONSIBILITIES FOR Risk 17 (1992) (“In the usual risk policy decision
— for example, determining what safety characteristics to provide in automobiles — the policy
result to be assessed is an incremental risk reduction rather than a shift involving the certainty
of life or death.”) [hereinafter FATAL TRADEOFFS].

16 Fitzpatrick v. Madonna, 623 A.2d 322 (Pa. Super. Ct. 1993) (person killed after com-
ing into contact with outboard motor with unguarded propeller blades). This example is from
Owen, supra note 14, at 1664. A micro-balance version of the risk-utility test can be formal-
ized as follows: “A product is defective in design if it was not designed with reasonable safety,
such that the safety benefits from altering the design, as proposed by the plaintiff, were
foreseeably greater than the resulting costs, including any diminished usefulness or diminished
safety.” Id. at 1691. :

17 See Owen, supra note 14, at 1680 n.61.

18 See RESTATEMENT (THIRD) OF TorTs: PrODUCTS L1aBILITY § 2 cmt. f (Proposed Final
Draft 1997).
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would have eliminated the accident.!® Plaintiff might, for instance, al-
lege that defendant manufacturer could have made the design safer by
installing a metal shield to protect the tank against the impact of a colli-
sion. Liability would depend on whether the net increase in safety (net
number of lives saved by switching designs) outweighed the increase in
cost and loss of utility. The manufacturer may defend its design decision
by showing that the net increase in safety would be outweighed by the
increase in cost and/or loss of utility of the alternative design. The shield
might, for instance, make the car heavier and more expensive and intro-
duce other safety problems.2?

The standard for adequacy of warnings and instructions, like the
standard for defective design, is formulated in terms of a reasonableness
test. Formally, a product is defective due to inadequate instructions or
warnings “when the foreseeable risks of harm posed by the product could
have been reduced or avoided by the provision of reasonable instructions
or warnings . . . and the omission of the instructions or warnings renders
the product not reasonably safe.”?!

The common law has developed and expanded these principles, yet
the reasonableness principle has persisted. In First National Bank in Al-
bequerque v. Nor-Am Agricultural Products, Inc.,?? for instance, the
court fleshed out the meaning of “adequate warnings” stating that: (i)
“the warning must adequately indicate the scope of the danger”; (ii) “the
warning must reasonably communicate the extent or seriousness of harm
that could result from the danger”; and (iii) “the physical aspects of the
warning - conspicuousness, prominence, relative size of print, etc., -
must be adequate to alert the reasonably prudent person.”23

Part IT analyzes the liability decision of the civil jury as the arbiter
of the reasonable person standard.

II. THE CONSTITUTIONAL CIVIL JURY

The civil jury assesses liability for product defectiveness by evaluat-
ing the “reasonableness” of the risk at issue. This assessment depends on
the risk attitudes of the jurors, which in turn depend on the jury selection
process and properties of the constitutionally ideal civil jury.

Criminal defendants are guaranteed the right to a trial by an impar-
tial jury under the Sixth Amendment to the United States Constitution,2+

19 See, e.g., M. Grady, Untaken Precautions, J. LEGaL Stup. 139-56 (1989).

20 See Owen, supra note 14, at 1677-78.

21 ResTATEMENT {THIRD) OF ToRrTs: ProDUCTS LiaBILITY § 2 (C) (Proposed Final Draft
1997). See, e.g., Anderson v. Owens-Coming Fiberglas Corp., 810 P.2d 549, 557 (Cal. 1991)
(en banc); Fibreboard Corp. v. Fenton, 845 P.2d 1168, 1175 (Colo. 1993) (en banc).

22 537 P.2d 682 (N.M. Ct. App. 1975).

23 Id. at 691-92 (citations omitted).

24 U.S. CONST. amend. VI.
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and the Seventh Amendment extends this right to civil litigants.>> The
rules of jury selection and the judicial interpretation of the meaning of
“impartiality,” as interpreted by the judiciary, govern the composition of
the civil jury.26

A. Jury SELECTION

Federal jury selection proceeds as follows.?” First, the court com-
piles a “source list” of potential jurors from the judicial district where the
action is brought.2® The court then selects a “master file,” consisting of a
random selection of at least one half of one percent of the source list.2?
The court selects a smaller random sample from the master file and mails
to each person so selected a questionnaire to determine whether they
qualify for jury service or must be exempted.3® The list of qualified ju-
rors is known as the “jury wheel.”3! From this list the court selects,
again at random, a list of prospective jurors to summon to the court-
house, the so-called “jury venire” or “jury panel.”3? The court may elim-
inate potential jurors from the venire for reasons such as personal
hardship. The remaining potential jurors then go through the process of
“voir dire,” where the attorneys for both sides can eliminate potential
jurors for cause or peremptorily.3® During voir dire each side questions
jurors to identify and challenge jurors they would like to strike. Jurors
may be challenged either for cause (if, for instance, a juror is believed to
be partial) or by exercising a peremptory challenge. The number of per-
emptory challenges available to each side is usually limited by statute.34
The purpose of voir dire is to eliminate case-specific biases.3> The indi-
viduals who survive voir dire constitute the so-called “petit jury,” i.e., the
jury that enters the jury box to hear the case.36

25 See U.S. CONST. amend. VII (“In Suits at common law, where the value in contro-
versy shall exceed twenty dollars, the right of trial by jury shall be preserved . . . .”).

26 The Jury Selection and Service Act (“JSSA™) codifies the constitutional right of de-
fendants to a jury selected at random from a fair cross-section of the community where the
court convenes. 28 U.S.C. § 1861 (1994).

27 This description draws on HRosHI FUKURAI ET AL., RACE AND THE JURY: RaciaL
DISENFRANCHISEMENT AND THE SEARCH FOR JUSTICE 42-78 (1993).

28 See id. at 44-47.

29 See id. at 47-51.

30 See id.

31 See id. at 51-56.

32 See id. at 56-58.

33 See id. at 68-71.

34 The fair cross-section requirement applies to the selection procedure up to and includ-
ing the venire, but does not govern voir dire. See Duren v. Missouri, 439 U.S. 357, 363-64
(1979) (citing Taylor v. Louisiana, 419 U.S. 522, 538 (1975).

35 See FUKURAI ET AL., supra note 26, at 68-71.

36 See id. at 71-78.
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B. IMPARTIALITY

The only property of the jury explicitly articulated in the Constitu-
tion is that of impartiality, stipulated in the Sixth Amendment. It is not
explicitly mentioned in the Seventh Amendment, but the Supreme Court
has held that the impartiality requirement applies to civil as well as crim-
inal juries.3?

The Supreme Court has interpreted an impartial jury as one that is
(1) drawn from a representative cross-section of the community,3® and (ii)
unbiased.® This dual interpretation may seem inherently contradictory.
If, for instance, most people in a society have a low risk tolerance, the
cross-sectional requirement would mandate that they be proportionally
represented on the jury. The inclusion of a majority of individuals with a
low risk-tolerance may, however, be seen as creating a pro-plaintiff bias
in a product liability action, apparently negating the impartiality require-
ment. The analysis presented in this section shows that the courts have
resolved this potential conflict by refining the legal definition of “bias.”

C. CRross-SECTION REQUIREMENT

Product liability adjudication is based on a hybrid mixture of objec-
tive, case-specific facts, such as medical expenditures and proven eco-
nomic damages, as well as subjective values, such as the value of a
marginal increase in safety or the reasonableness of a risk. A core value
of the constitutional guarantee of a trial by jury is that questions of fact
should be adjudicated in accordance with the norms and values of the
community where the court convenes.*® The Supreme Court has formal-

37 Thiel v. Southern Pac. Co., 328 U.S. 217, 220 (1946) (“The American tradition of trial
by jury, considered in connection with either criminal or civil proceedings, necessarily con-
templates an impartial jury drawn from a cross-section of the community.”); see also McDon-
ough Power Equipment, Inc. v. Greenwood, 464 U.S. 548, 554 (1984); Marshall v. Jerrico,
Inc., 446 U.S. 238, 242 (1980); Withrow v. Larkin, 421 U.S. 35, 46 (1975).

38 Taylor v. Louisiana, 419 U.S. 522 (1975); Peters v. Kiff, 407 U.S. 493 (1972).

39 Dennis v. U.S., 339 U.S. 162 (1950); Frasier v. U.S., 335 U.S. 497 (1948).

40 See Taylor v. Louisiana, 419 U.S. 522, 530 (1975) (“We accept the fair-cross-section
requirement as fundamental to the jury trial guaranteed by the Sixth Amendment . ..."); Thiel,
328 U.S. at 220 (Inherent in the American tradition of trial by jury is “an impartial jury drawn
from a cross-section of the community.”); Ballard v. United States, 329 U.S. 187, 191 (1946);
Glasser v. United States, 315 U.S. 60, 85-86 (1942); Smith v. Texas, 311 U.S. 128, 130 (1940)
(“It is part of the established tradition . . . of public justice that the jury be a body truly
representative of the community.”); see also Duncan v. Louisiana, 391 U.S. 145 (1968). The
jury is supposed to provide the common sense judgment of the community. The Duncan
Court’s reasoning suggests that when a jury’s decision differs from that of the judge, it is
usually because they are serving this very purpose. See id. at 156-57. See, e.g., Akhil Reed
Amar, The Bill of Rights as a Constitution, 100 YaLE L.J. 1131, 1140, 1187 (1991) (stating
that juries do not make the law, but adapt it to the values of their community); James J. Gobert,
In Search of the Impartial Jury, 79 J. CRim. L. & CRIMINOLOGY 269, 279-80 (1988) (“[Al
person’s political, moral, social, and economic views . . . are viewed as indispensable qualities
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